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The precipitous decline in collective bargaining between employees and an employer during the last 25 years of the 20th century in the United States should tell us something useful about American political development.  The decline of collective bargaining is about more than waning union influence or competitive conditions in the labor market because collective bargaining was the primary expression of the regime established by the New Deal Democratic Party electoral coalition.  For a generation labor-management bargaining epitomized empowered liberal democracy which, acting through the legislative branch, established a new legal regime of industrial order.  The National Labor Relations Act of 1935 shaped a pluralist industrial order by creating new rules that curbed the authority of managers and compelled business firms to participate with unions in a process of rational bargaining based on the assumption of competing employee and employer interests.  (1) Yet collective bargaining is no longer the focal point for industrial relations and industrial relations no longer occupies the center of governing attention.   Why this is has gained a lot of scholarly attention, but the issue is confounded by arguments that union decline is a wrongly conceived topic to investigate.   

Some recently have written that the AFL-CIO is still a powerful force in national politics because of its ability to influence the direction of Congressional debates about such policies as the minimum wage and health insurance. (2)  Even granting the evidence in these cases that this is so, an important question is why the labor movement has focused on legislative activity rather than on unionizing workers.  Its historical mission as well as its appointed task under federal law is to represent employees in negotiations with employers.   The studies by Taylor Dark and Marie Gottschalk, however, contribute to a useful debate about what we should be investigating.   Not only have unions sustained influential lobbying operations, they are premier mass electioneers.  Moreover, alongside union-management relations a wide array of individual workers’ rights has been established by federal and state law and court doctrine.  Differentiation of labor regulation may be a better characterization of what has occurred than union decline.  What we should investigate is the political construction of the field of labor-management relations, how it was managed and what conditions led core institutions to atrophy or be bypassed.  

The concept of a field is not an explanation, but a type of conceptualization that focuses on the simultaneous institutional and social elements (interest  formation and definition and perceptions of appropriate action) that together constitute forms of order.   I want to emphasize the constructed quality of fields rather than only the bounded institutional processes that are the focus of many sociological and rational choice theories.   (3)  Ignoring the deliberateness of industrial order leads to economism or behavioralism.  (4)  Thus, regardless of comparative evidence that suggests something less than a universal logic of labor-management relations, it is sometimes claimed that the decline of American unions simply represents the changed bargaining conditions since the late 1970's in which international competition and/or an altered political and legal environment has made it more difficult for unions to win such contract terms as to make it worthwhile for workers to join unions and engage in union activities.  In this sort of analysis, the institutional conditions and structure of motivations are taken for granted:  rational economic action determines the outcome.  I have more to say below about how we should conceive rational action when markets are institutions that do not exist apart from political action and social norms, but here consider the usefulness of this kind of explanation for the 1990's.   In contrast to the late 1970's and 1980's, for most of the 1990's labor market demand strengthened while workers' earnings fell adjusted for inflation until 1998.  Rational calculation should lead to confident collective action, but it did not. 

The opposite problem of economism is to totalize the field of employment relations and to imagine that every other field is ordered in the same way.  That industrial relations was ordered in a pluralist way does not require other fields such as foreign economic policy to be pluralistic also.   (5)   The argument of this paper is that the rise and fall of collective bargaining was bound to a particular project of political  order rather than that the contemporary failure of collective bargaining stands for the complete failure of all elements of the New Deal or that it means new reform projects are impossible.  (6)  The New Deal collective bargaining policy constructed a domain in the field of employment relations that oriented and motivated workers (and managers and others) to act in favored ways to compose the terms of work.   The policy resonated with what many individuals were thinking and what they and organizations were already engaged in doing but it also provided the structuring dimension for the agents.  However, rather than look only to the changed structuring context for the policy or to endogenous developments in industrial relations, constructionist analysis suggests a focus on the interactions between the play on the field of industrial relations and new projects that disrupted the field.
This approach is part of a broader inquiry about orders and regimes beyond the case of the New Deal.  (7)  How are regimes established and transformed?  One of the key themes of American political development studies is the relationship between institutions and participation.  (8)  The forms of participation favored by projects of order may be more or less conducive to broad citizen involvement in self-government.  Regimes are known by their governing projects.  The explanation of development in the New Deal regime that is presented here is that pluralist labor-management relations was a core project of New Deal reformers but the subsequent management of the labor-management field contributed to a loss of perception of the politically structured quality of workers’ interests and participation.  The innovative possibilities of interest formation that connecting work and politics would encourage were stunted by a  management style that separated them.  Moreover,  the stability of the field created organizations that were highly influential in protecting their carefully demarcated domains.  The domain of New Deal labor-management relations was a delimited field in another sense:  reformers were not successful in extending the project to large sections of the country, certain industries, and the workers who labored in these arenas because other political forces dominated in those spaces.  New Deal labor-management relations was displaced in the 1960’s and 1970’s by new projects promoted by insurgent groups in the periphery and among elites.

The theory of the political order of fields draws our attention to the characteristic forms and practices by which institutionalized stability is reproduced and transformed.  (9)  The idea is that regimes are established by the construction of domains on  fields.  A field targeted for construction is already ordered, however, and in a relationship with other fields.  Therefore, the construction of a domain on a field also means that the relationships among fields are reconfigured.  The domains are relatively autonomous from one another, but each is characterized by a hierarchy of positions, which includes a manager of the field who represents to the agents what is appropriate.  The manager may be a judge, a party, a bureaucratic agency.  As long as the distribution of authority is acceptable to the agents, the functioning of the domain is reproduced.  Thus, on the other hand, although a domain is an ordering of relationships it does not end dis-order, viz. the everyday interactions of agents.  The actual distribution of authority depends on what agents want and do:  although they “normally” abide by the already-existing distribution of authority and benefits that may be obtained on its basis and accept the guidance of the manager, they may also find the organization of the field unsatisfactory and the distribution of entitlements not creditable.  They may soldier on or they engage in insurgent action that has the effect of dislodging the hierarchy, redistributing authority, and re-allocating benefits.  In short, political action may lead to authoritative new ordering.  Nevertheless, new and old institutions alike remain in a managerial relationship with the unstable social relations that are the subject of ordering.  The analysis of fields focuses attention on the construction of the hierarchy among fields as well as within them based on the priority goals of the leaders of the regime.  (10) Regimes change when the priority of fields changes; this entails an adjustment within adjacent fields as authoritative decisions are made about how to adjust to the new political configuration.  


Before turning to a discussion of the construction of the industrial relations field, the nature of the problem needs clarification.  My use of the phrase "empowered liberal democracy" to characterize the New Deal may be challenged because many critics faulted liberal Democrats because they did not extend democracy into the workplace.  Certainly American workers did not, as a result of the National Labor Relations Act, become co-determiners of the course of industry.  That fact is important to the explanation of what was accomplished, as I will discuss below.  Yet the NLRA did establish a new industrial order of relationships that aimed to equalize the power of workers and employers.  The Congress did create a new government agency, the NLRB, to implement the legal project of recognizing workers' rights to organize and to bargain collectively.  Over many years, the NLRB (and judges, arbitrators, mediators and faculty in the new industrial relations schools, plus the return of the Congress on occasion) and unions and employers developed a comprehensive "web of rules" (as Clark Kerr and Abraham Siegel called it in 1955) (11) to govern union-management relations as they pertained to wages and working conditions.  The effect of the NLRA for thirty years was to empower employees and limit the authority of managers.   

From another thirty years on, however, the view looks quite different:  the practice of collective bargaining has shrunk considerably.  The bare facts outline a stark picture of collapse.  Today approximately 9% of  non-managerial employees in the private sector belong to a union that negotiates with an employer about mutually agreeable terms of work.  This rate is one-fourth of the peak rate reached forty-five years ago.  In comparative terms, the rate is the second lowest in the OECD world; the U.S. is in a group of nations with the sharpest fall-off of union membership in the last 25 years.  In contrast, several countries have experienced increases in unionization during the same period.  See Appendix, Table 1.  What happened?   

There is a huge labor literature that explores these trends, which includes many fine and informative case studies.  (12)   But few even of the best case studies take a broad approach to employment relations that take into account the political structuring of the field.  This may be a consequence of the fact that almost all studies have been conducted by professionals in fields outside of political science.  (13) Be that as it may, the most orthodox literature explains the decline of collective bargaining by pointing to changing market conditions that make the cost of bargaining too great for industrial employers and individual employees and/or that contributes disproportionately to the political resources of employer interest groups versus labor groups.  (14)   These neo-market explanations that focus on the terms of economic exchange are orthodox because they take the boundary conditions of the field for granted.  Just as the critique of economic theories of politics pointed to the significant costs of translating economic interests into public policy through organization, the institutions of labor-management create incentives and impose costs on the expression of interests.  (15)  This paper suggests that orthodox explanations will not suffice because the boundary conditions help construct the interests of the players on the field. 

There are several ways in which the boundary conditions are evident but missed by the orthodox literature.   First, what has not happened with the decline of collective bargaining is a return to laissez-faire employment relations.   On the contrary, the federal government and almost every state government—their legislatures and/or state courts—have established worker rights by statute and legal doctrine regardless of the existence of a written contract between an employee and employer.  Moreover, the judicial doctrine of federal preemption can place unionized employees at a disadvantage with non-union workers in certain kinds of employment rights disputes.  (16) The implication of state protection for employees is that the market model is not being followed when it comes to some of the terms of exchange even though employees are not able to bargain effectively about working conditions.   Second and more broadly, the reality of state protection suggests that labor-management relations are not a direct function of market conditions; on the contrary, in significant ways markets are a function of power because they are organizational fields.  (17)  

Also, the terms of labor-management exchange are influenced by decisions made in fields that are ostensibly separate from industrial relations.  For example, industrial relations were profoundly influenced in the early 1980’s when dramatic developments in interest rate policy, taxation, and trade contributed to the loss of millions of blue-collar manufacturing jobs (18) and put intense pressure on both unions and firms to re-negotiate contracts in order to lower labor costs.  This example of jointed policy fields calls to mind the axiom that what we want more is an enemy of what we want less.  (19)  It also reflects how fields may not be linearly coordinated.  Fundamentally, government policy assigns rights and entitlements to categories of economic actors—helping to constitute those categories—the basis for which is ideology, strategy and political authority.  (20)  All of these observations suggest that the shrinking practice of collective bargaining is an outcome of the changing forces that structure the field rather than simply a function of worker and employer preferences.   Finally, this analysis cuts against another line of argument popular with pro-labor critics of unions.   A long line of analysis of the labor movement points to the bureaucratization of union leadership as the primary cause of the loss of organizational élan (21) as though the leaders are autonomous economic actors who rationally calculate how to enhance their economic positions rather than strategists in a field of play. A broader understanding of bureaucratization is suggested here.   A popular image is that contemporary America is a permissive economic environment in which individuals make rational calculations as they seek their best economic advantage, but it would be more accurate to describe the current context of collective bargaining as a politically permissive environment in which workers are outsiders in the current organization of politics.

This paper now turns to a critical review of leading explanations of union decline and it argues that the many single factors identified in the literature are better conceived as components of changes in the field as well as in the boundary conditions of the field.  I distinguish a political constructionist understanding of employment relations from varieties of functional and institutional explanations and outline the kind of argument about the New Deal that would help us understand developments in the labor field in the last half of the 20th century.  The paper then re-analyzes the National Labor Relations Act and it suggests how the constructionist theory works better to account for the developments in industrial relations since the New Deal.   Finally, the paper makes some suggestions about how the study of the changing political status of labor is a crucial vantage for arguments in American political development.

Governing Labor:  Collective Bargaining Decline and the Political Ordering of Industry

Several single factor explanations for the decline of collective bargaining compete in the labor literature and are reviewed below, but the decline cannot be taken out of the context of the broader political ordering of relationships and of the competing approaches to explaining those relationships.  The theoretical framework against which the accomplishments of the New Deal in labor relations (and other fields) was long understood was the functional acquisition of state capacity (with many or fewer caveats) to manage problems that arise from industrial development.  The specific "labor problem" was the inequality of the individual worker in "modern" corporate industry and the type of solution to the problem was to create new institutions, preeminently the National Labor Relations Board, which could re-order the relationship between employees and employers by assuring workers of the new rights and status assigned to them by the Congress.  The issue now is that this labor problem still exists (22) but the old solution is no solution.  This outcome poses a problem for the old framework because the state established collective bargaining but the practice is withering away.  Do the institutional incentives no longer apply?  How do institutions gain and lose their ability to govern?  (23)

There are five factors commonly cited to explain declining participation in collective bargaining:  industry structure change; hostile public opinion; employer opposition; flaws in labor law administration; and contextual qualities of the state.   (24)  The structure of industry, especially the declining share of the national economy based on manufacturing, has undermined unions, but the influence of structural change on unionization is not as straightforward as it might seem. There is no doubt that the slump in manufacturing employment in the early 1980's undermined the historical strongholds of organized labor and grabbed a lot of attention but, as noted previously, the tax, trade and monetary policies of that era encouraged the export of jobs.   The shocks of the late 1970's and 1980's cold-cocked unions, but how does that explain the longer-run response of unions to changed circumstances?  The argument would be that the potential membership was reduced, but that misses the point that workers’ rights of association span the economy and federal labor law only excludes agriculture and jobs not in interstate commerce.  By itself change in industrial structure cannot account for collective bargaining or union decline.  For example, collective bargaining has declined in construction even though this is not a declining sector.  (25)  Moreover, in the United States collective bargaining is virtually coterminous with unionization, but this is a relationship that does not hold in many other countries where legislation has extended collective bargaining without union membership. (26)  Given the comparative differences in the relationship between unionization and collective bargaining, there is an unexplained political dimension to the implications of industrial structure for collective bargaining.

Another factor is public opinion, which is said to change in a "conservative" anti-union, and thus in the United States an anti-collective bargaining, direction.   Debates about the evidence as well as about what precisely links public opinion and unionism have settled on little beyond the fact that there is no clear pattern.   Opinions of union members about their unions and attitudes of non-union workers about unions are significantly more positive than the unionization rate would suggest.  (27)  It would be useful to have opinion data which tracks attitudes toward unions by "liberals", Democratic political leaders at the national and state levels, professionals, newspaper editors and other influential non-labor forces, but I have not seen this reported.   In any event, the point is that opinions are formed, not primordial.

Another factor is employer hostility to collective bargaining, either in the formative years of the industrial economy and/or increasing since the 1970's.  Employers have been hostile to organized employees in every country, however, without similar outcomes.  It is hard to imagine a more vicious reaction historically than the suppression of the Paris Commune from which, nonetheless, the French labor movement recovered very nicely.  Sweden, the land of virtual wall-to-wall unionism today, was once governed by anti-labor groups.  Even vaunted Volvo came to collective bargaining under pressure. (28)   Japanese labor-management relations are still sometimes taken as an instance of cooperation, but most have learned about the great conflicts in the 1950's and the institutionalized patterns of conflict as well as cooperation. (29)   The historical documentation is convincing that American employers were determined to resist union encroachment on their terrain.  Some have argued that American business leaders were more hostile to state-sponsored solutions to labor-management conflict of the kind that German employers were willing to accept (for example) because of the legacy of a weak state and business autonomy.  (30)  This argument concedes too much to a conception of the corporate economy that only emerged at the turn of the 20th century but, whatever the antecedents, the argument continues, American corporate employers internalized labor markets and adopted an autarkic strategy toward markets and politics.  (31)   Many American employers made a strategic accommodation to unions and the state in the 1930's and 1940's, but this accommodation came undone later, in the 1970's, and major employers formed new interest associations to fight union power.   The crux of this explanation of employer action is the calculation of labor costs; in recent decades growing international competition has made industry even more sensitive than normal.  (32)   

Even if we accept these claims about strategic and cost-sensitive employers, that is only one part of the story because industrial relations is not a free market but a set of institutions that govern organizations and economic exchanges.   The calculation of costs (and benefits) depends on a prior distribution of rights of action and claims on resources.  The question should be how did the proponents of New Deal industrial pluralism expect to sustain employer participation?  How did they expect to win over the employers from strategic accommodation to political commitment?   One of the most important books on the transformation of American industrial relations, by Thomas Kochan, Harry Katz and Robert McKersie, points out that the New Deal system was not premised on the expectation that managers would abandon their philosophic opposition to unionism.  (33)  But there was an expectation that the rule of law would be established and that employers would accept it.  Yet since the 1960’s there has been a significant increase in employer violations of labor law (34); today the federal government is unable to bar its own contractors who are repeat violators of the law.  Why were government officials apparently spectacularly unsuccessful in enforcing the law?   I argue that these are questions about the capacity of the Democratic Party to sustain the reform project and, ultimately, about the goals that political leaders have for labor-management regulation and about their vision of industrial order. 

A fourth explanation focuses on the labor laws and whether government officials’ interpretations of labor law were slanted in recent years against labor and/or whether the New Deal labor legal project itself is in some way inadequate for changed circumstances.  George Strauss observes that the legal framework of collective bargaining has not changed. (35)   Paul Weiler argues that the application of the labor law, however, "bears a substantial share of the responsibility for the general decline of unionization". (36)   This judgment has as much to do with detailed analysis of patterns of court decisions as with his understanding of the original purpose of the National Labor Relations Act to positively support unionization regardless of employer opposition.   Against Weiler on the responsibility of legal developments is William Gould, who was President Clinton’s chair of the NLRB.  (37)  Labor board procedures and ineffective remedies plus staff capacity were more important.   Recall, too, the expansion of worker rights by federal and state statute and by state court decision-making.  Katherine Stone argues that federal court interpretations of individual worker’s rights have blunted collective bargaining, but might not enhanced job security embolden employees to join a union?  (38)  

Against Weiler on the past are Michael Wachter and other economists and lawyers who understand the NLRA as a permissive device for bilateral bargaining between the union agent and the employer rather than a mandate to establish such relationships.  (39)   In Wachter's interpretation collective bargaining occurs within a competitive market economy for the purpose of securing economic gains for the employee in ways that balance such benefits against costs for society.  If the social costs of participation--costs of union organization, work rules, etc.--are greater than the expected benefit, then we should expect union decline because of competition with non-union firms.  This leads Wachter to judge that the decline of collective bargaining does not matter if and because the non-union labor system generates a larger surplus and a fairer distribution.  These claims beg many questions about the purposes of the Act, whether the purposes of labor law have changed, and about the status of "the competitive market" as a standard against which collective bargaining should be measured.  Examination of the National Labor Relations Act (below) will demonstrate how misconceived the law and economics approach is from an historical perspective.  Wachter’s explanation is a species of the economic theory of politics that elides the organizational and institutional contexts of interest formation and participation.

Many features of labor regulation probably have inhibited rather than supported workers who want to form unions and engage in collective bargaining.  (40)   But it is significant that the aspects of labor law that most trouble analysts are those that date from the early years of the New Deal era before the decline of collective bargaining.   These include the majority rule that provides that all workers must join a union and that determines whether or not any group of workers obtains collective bargaining rights; the rules for determining the bargaining unit; the proscription of secondary boycotts; limits on mandatory bargaining subjects; and a preference for procedural guarantees for employees.  Some of these are features of the NLRA and the rules developed by the National Labor Relations Board; some are features of the later Congressional amendments, the Taft-Hartley (1947) and Landrum-Griffin (1959) acts; and some result from Supreme Court decision-making in the 1950’s and 1960’s.  The real problem with the law, then, is how the process rules that were established are linked to changes in the practice of industrial relations.  

At first it may seem that the key is that the organization of work has changed but the rules have not.  Thus, the prohibition on secondary boycotts became a serious barrier to unionization when companies engaged in systematic subcontracting and outsourcing.  An industry in which this situation clearly emerged was the construction industry, which already was characterized by its decentralized subcontracting networks, when big firms began a de-unionization drive in the 1970’s.  It has become a problem in business services and manufacturing with the dis-integration of vertically integrated corporate enterprises and the development of networked forms of manufacturing.  Similarly, the right of employers to replace legal “economic” strikers is not new:  it dates from the 1938 Supreme Court decision in NLRB v. Mackay Radio 304 US 333.   The fact that few employers utilized this right until the 1980’s is not a matter of legal interpretation but of a change in employer strategy.   More fundamentally, then, the politics of labor regulation changed or, to put it another way, the purposes of the government of labor changed.  The fact of striker replacement strategy, as well as the novel application of other provisions of labor law, raises questions about the purposes of labor policy and the political coalitions created to achieve them.   Was labor policy supposed to fix the relationship between workers and employers or was it supposed to enable workers and managers to compose their relationships?   How can employees sustain a bargaining relationship if the rules enable employers to act in ways that undermine the employees’ union organization?  Does not the destruction of a group violate pluralist principles?  The inevitable two-way influences between regulatory institutions and group activity is indicated by the failure of the Clinton administration to ban striker replacements which, revealingly, it tried to do in the name of codifying the status quo ante.   These considerations lead our attention toward the historical political construction of the reform project and to the ways in which the officials and private groups charged with the responsibility for implementing it carried out their tasks under changing conditions.  

Early efforts at providing overall accounts of New Deal reform placed political development in a functional relationship with social and economic change.  (41)   It seemed obvious that the New Deal was “systematically” related to the Great Depression and that policy initiatives were responses to social and economic forces.  Yet the correspondence between forces and specific policies was less than complete.  (42)  Enormous efforts have been made to uncover the roots of electoral mobilization and conversion.  Walter Dean Burnham pointed to the unreconstructed southern polity as a crucial boundary condition of the New Deal.  Others have searched for direct capitalist influence on public policy and fashioned theories of structural determination. (43)   The strengths and shortcomings of these approaches led to two further directions:  to the capacity of government institutions to respond and to the formation of interests.  (44)   Some of this work focused on state actors and some on what specifically were the problems that societal actors perceived and acted on.  (45) 

In the earlier theories the endogenous unfolding of industrial capitalist society requires rational administrative responses to maintain order and authority and this need drives the development of state policy for collective bargaining.  (46)   A marxisant version understood public administration as a functional requirement for the management of the contradictory social relations of large-scale capitalist production.  (47)  Even when interest group, class and regional conflicts are invoked as causal agents, the underlying logic of group action typically is a logic of industrial development.   The unidirectional causality of all of these explanations elides the question of the formation of industrial interests.  (48)   It is difficult to explain why the establishment of large-scale production organizations preceded the successful formation of industrial unions by a generation.  Although it is industrial unionism rather than craft unionism that is "consistent" with the structure of the corporate economy, in fact the collective bargaining that took place before the 1930's was mostly centered in small-scale and decentralized industries with craft unions, not in the most technologically advanced and/or bureaucratized ones.  (Railroads are the main partial exception.)  (49)  But in light of the timing and composition problems, an attempt to save the explanation re-conceives the development of collective bargaining as "lagged":  the collective bargaining which occurred in the earlier years has to be seen as a "dress rehearsal" or precursor of the right moment, opening-night in 1935.  (50)  Then the New Deal makes collective bargaining a governing technique to reintegrate industrial workers into the social system of the corporate economy.   Because the evidence for direct capitalist/employer support for the New Deal collective bargaining policy is virtually non-existent outside the realm of New England textiles and machine tools, the argument has to be sustained by a structural logic of how collective bargaining functions in modern capitalism. (51)   

By a similar logic, the decline of collective bargaining is explained by the emerging globalized marketplace.  That is, globalization places American workers in competition with a vast supply of workers around the world, which inevitably drags-down wages and conditions of work through factor-price equalization.   But that argument runs into problems with the comparative evidence:  even though many countries have experienced a union drop-off, the U.S. is almost unique in how precipitous the decline has been.  Many countries are far more exposed to international competition than is the U.S. and still workers have been able to sustain unions and collective bargaining in them.  Moreover, although the Service Employees International Union (SEIU) is probably the largest AFL-CIO affiliate, the proportion of "service industry" employees that is organized is a tiny fraction despite the fact that most services are not exposed to international competition.   See the Appendix, Table 2.  Alternatively, the argument has been made that collective bargaining was specific to the large-scale form of industry—viz. mass production—but now that mass production has been undermined, the unions formed on this basis logically disappear.  In fact, on the one hand, although the big manufacturing unions have lost millions of members since 1979, the auto and steel workers unions, for example, still represent the employees in the core firms in their industries.  Collective bargaining persists in these sectors because it is part of the strategies of the players in the field to keep playing the same game.  Similarly, the sector with the greatest gain in collective bargaining in the last generation is state and local government where political coalitions in power can essentially self-deal.  On the other hand, again although the SEIU is the largest AFL-CIO affiliate, the proportion of "service industry" employees that is organized is less than the proportion in older manufacturing sectors.  Even if attention is drawn to the smaller size of service firms and the greater emphasis on "knowledge" work, research suggests these factors do not mean any particular thing about the conditions of worker-manager relations—not the levels of pay, supervision, nor participation. (52) 

Institutionalists who focus on state structure and the relative autonomy of state regulatory agencies and electoral institutions overturn arguments that make politics the dependent variable of an industrial logic.  Specific state policy reflects the struggles in the institutions of government among policy-making elites, bureaucrats, and judges over rule making, budgets and the span of control.  (53)   Institutionalist arguments promise to explain the historical facts of state development better, but they often preserve the assumption of an underlying developmental path that is being refracted in the political process and/or being regulated by government.  (54)  The useful insights about state structure are gained at the loss of specificity about economy and society.  To the classic form of the question about the sources of state power institutionalists answer that managers of the American central state institutions actually had little ability to penetrate localities and society in order to carry out a reform project except in those few arenas in which the federal government already—before the New Deal—had been active.  (55)  

Yet even the modest capacity of institutions may be influential in constitutive ways:  they are constituents of the fields in which political conflicts among agents are worked out and their specific traditions and rules are guides to and objects of the conflicts.  The argument is that given the separation of powers and federalism, plus an electoral system predicated on these Constitutional structures, officials who would regulate industrial relations in the American economy had to accommodate the decentralized administrative structure of government. Administrative decentralization of labor law meant that large parts of the country were out-of-bounds for unions because many state governments acted contrary to national policy.   (56)  The effectiveness of collective bargaining as a technique of industrial governance was weakened because it left labor-management negotiations decentralized and subject to competing jurisdictions.

The New Deal regime was more than state institutions, however.   The New Deal was a political formation that spanned the public-private divide that linked people beyond the electoral coalition at its core through projects constituted by the empowered discourses that occurred in public arenas (e.g. Congress, the NLRB) and in ostensibly private ones (e.g. the workplace).   (57)  Every regime has a discourse of industrial order expressed by the norms, laws and rules that frame the proper ways for individuals to work and exchange, link different activities together, make decisions and resolve conflicts, and orient future actions.  (58)  The New Deal specifically brought employment relations under new statutory regulation.  The crucial matter to analyze is the progress of the specific project of order rather than the relative influence and/or autonomy of state officials and private economic interest groups.  

A project of industrial order is not only the regulatory laws, then, but the vision of how social relationships should be re-formed by a redistribution of authority among the places (status or role) of groups and individuals.  The New Deal project depended on a political formation in which activists across a wide range of groups, classes, and organizations could recognize in the project a vision of a realizable desirable industrial future that sustained their diverse efforts to turn the turmoil associated with the collapse of the economy in the 1930's into that future.  Put another way, the New Deal did not establish industrial democracy in law but instead relied on the mass upsurge of workers into the CIO and AFL unions to turn the NLRA into actual rules and relationships that protected their interests in the new order.  The reform vision was "pluralist".   But that is not the end of the story; it is the beginning of the project. 

The NLRA was an important accomplishment toward the achievement of a core goal of the regime.  It contributed to significant improvements in working conditions and social welfare by addressing the major impediment to industrial justice, namely the opposition of managers to individual workers' rights to participate in unions with the purpose of collective bargaining.  At the same time, the form of the project was to establish a specialized domain and to remove the substance of worker-management relations from political debate.  Government officials were given an on-going supervisory (tutelage) role over the process of representation of interests in industrial relations.  Through the 1930's and 1940's, unionists and employers, bureaucrats and judges, political party leaders, and others, struggled over precisely how to establish industrial justice for workers and to induce the right kinds of behaviors in the field.

 
What might be called the sociological minimum definition of order is functional adequacy, but the minimum is not adequate on several counts.  Functionality elides the structuring of function:  what are the purposes of order?  Individuals are oriented by goals, although this does not require agents to have a philosophy or coherent ideology, but only a "practical sense" of what "the game" is about.   

A particularly clear example of practical sense as a proleptic adjustment to the demands of a field is what is called, in the language of sport, a "feel for the game".  This phrase…gives a fairly accurate idea of the almost miraculous encounter between the habitus and a field, between incorporated history and an objectified history, which makes possible the near-perfect anticipation of the future inscribed in all the concrete configurations on the pitch or board.  Produced by experience of the game, and therefore of the objective structures within which it is played out, the "feel for the game" is what gives the game a subjective sense--a meaning and a raison d'etre, but also a direction, an orientation, an impending outcome, for those who take part and therefore acknowledge what is at stake… (59)

When we talk about an order we have to specify what kind of “game” it is; what is supposed to be accomplished.   That point is the grounding for talking about a New Deal regime, which distinguishes it from what came before and what has come after.  The regime is known by its major projects of order with all the structured incentives for social and economic behaviors.  Thus, when we discuss the collapse of collective bargaining, we are talking about the collapse of a New Deal project and its purposeful guiding of labor-management relationships.  Conceiving regimes also allows us to discern the different possible purposes of collective bargaining techniques which may be associated with one or another regime.  Collective bargaining took place before the NLRA; it probably will take place even if the NLRA is repealed.  And we can talk about the collapse of this specific project of the New Deal without claiming that other projects also collapsed.

When we analyze collective bargaining, we should pay attention to the political construction of the project and to the progress of the project as it is carried out in practice in industry.  Karen Orren's penetrating analysis of the liberalizing achievements of organized labor in the New Deal sustains the conception of the achievement of liberal democracy as freedom from necessity in government policy.  She points out that what it means to say that social relations become the subject of deliberate construction (rather than the working out of fundamental values or private interests) is that the political process and what happens there will be paramount.  (60)  There is no guarantee about which groups win or lose, although there is a presumption that no group will lose absolutely in the sense of being excluded from the right to participate in the process.  Sustaining the project of collective bargaining specifically means sustaining workers' rights to participate in determining the employment relationship.   That means there are two types of tasks to perform tied to the two meanings of success, viz. functional success and success converting citizens to the goals of the project.  

The functional requirements of industrial relations governance are five.  (61)  First, the project has to establish objective rules for decision-making and eliminate the arbitrary quality of management authority.  Second, everyone who in fact is a party to the employment relationship must be included as players in positions to participate in the new decision-making process.  Third, the rules must be consistent with the policy finding that employees and employers are not equal; there must be protections for collective action by employees, such as rights of association and action.  Fourth and fifth, the governing institutions must have the capability to monitor the evolving employment relationships and to aid the parties to resolve conflicts within the process, including rules enforcement.

The state management problem would be daunting without widespread voluntary action by workers. The New Deal regime was braced by a new alignment of political forces.  Electoral forces were significant among them:  masses of citizens were newly mobilized and converted to the Democratic Party.  We can extend this observation beyond the electoral arena.   Many thousands of workers became mobilized in unions without voting--to the chagrin of union leaders who were interested in electoral influence.  Nonetheless the workers were part of the political formation of the New Deal.  The millions of employees who joined unions in the 1930's were living some version of the labor law reform that became the National Labor Relations Act.  Without their mobilization and conversion to collective bargaining, the overall New Deal project would have been politically hobbled.  Without the adherence of workers, there would not be anyone to "do" the reform.   The New Deal project required sustaining and deepening the commitment of workers (and managers and others who were supposed to be members of the Democratic coalition) to the labor law reform.

By the 1960's, the purposive dimension of New Deal industrial order was at once taken for granted and newly challenged as insufficient for new projects that activists in the Democratic coalition began to champion.  In the 1960's and later, the established places and identities of unionized workers began to be perceived as problematically stable because they were significantly impervious to government re-direction.  Unions and managers were enlisted to control "emergency disputes" (such as transportation strikes that threatened the entire economy) and to fight wage-price inflation while, in other areas, the union influence was palpable but the union role in decision-making was indirect:  e.g. structural unemployment, balance of payments, and civil rights, among others.  New reform projects were launched, which eventually made the organization of workers in unions just one of several forms by which workers' interests could be vindicated.  By the 1970's, the New Deal industrial relations project had fallen into administrative incoherence and formalism as workers' collective action lost its “moral” appeal (62) and became reconceived as either collective egoism—viz. pressing one's positional advantage in the labor market—or parochial communitarianism—for example white racism.   The form of the New Deal project contributed to this outcome because the players (especially unions) were caught in the "web of rules" of labor-management relations.  (63)  Rule of law had once had been its virtue; now industrial relations administration was legalistic and politically rigid.  (64) 

In sum, collective bargaining was a New Deal project for reconstructing the employment relationship on a pluralist basis; it set in motion a play of labor-management relations.  The subsequent development of the field is explained by the relationship of the field to the broader political order, properly understood, and by the internal relations of the players in the domain.  That is, labor-management relations is not a struggle between interest groups but a field of political action in time, populated by institutions in a broad sense, plus groups, parties, companies and unions, and individuals all animated by agents’ conceptions of the interests to be pursued and positions to play in the field that is structured by law.  Once the boundary conditions or rules of the domain are established, the agents focus on each other.  Thus, in 1958, John Dunlop could duly note the analytical significance of the political background conditions for collective bargaining and then dismiss them as a practical matter because the background conditions were a constant. (65)  Similarly, in recent years, many state courts have been developing labor law doctrine in the on-going play as disputes about the rules are brought to them.  Basic to the judges’ conception of their role is the rule of law.  The NLRA is still the law of the land; moreover, additional statute law at the state level has direct bearing on the distribution of rights and entitlements in the employment relationship.  State court judges simply cannot revert to commercial contract doctrine or, even less, to master-servant doctrine, in deciding employment security cases even though collective bargaining has not been attempted.   The expansion of worker’s rights by states does not fit into most of the explanations of labor politics in America today because they have not analyzed the field of labor-management relations as something constructed and managed within an evolving organization of power.   

The next section of the paper discusses the goals and the form of the New Deal labor reform project.  The goals are a matter of creating identities for workers and their unions and for managers and owners (the “feel for the game") and not just the legally constructed roles they were being called upon to assume.  Then the paper turns to the progress of the project in the postwar decades.  Over time, as relationships were being developed, new goals for the regime were grafted on to the original ones that repeatedly raised the question how unions could contribute to the new directions which industrial citizenship was taking.   Increasingly, leaders in the Democratic formation perceived the role of unions and the rules of collective bargaining as limited and, indeed, as limiting officials’ ability to achieve the new goals; they did not perceive that the construction of the field of industrial relations had led to that conclusion.

Historical Roots of the Project:  Industrial Democracy and the NLRA


The New Deal's collective bargaining policy was specifically a New Deal version of collective bargaining.  The pre-New Deal practice was premised on grounds different from and its justification was often broader in its implications for social reform than those practices and justifications associated with the NLRA.  In the Progressive era, proponents usually discussed collective bargaining in terms of democratizing industry and society.   On the other hand, the practice of collective bargaining before the New Deal was not widely available because there was no legal mandate on employers to recognize unions as agents of employees and collectively bargained contracts failed to gain status in court as enforceable agreements.  The voluntarist approach had the effect of endorsing the “unitary” conception of interests in the firm because of the superior authority of employers.  (66)  The exception to this rule was the railroad industry during the First World War and again after the passage of the Railway Labor Act of 1926.  (67) There were also continuities between the two eras.   Progressives and New Dealers alike advocated unionism of a responsible kind that was accountable to the public.  (68)   Some of the same pioneers of Progressive Era collective bargaining were players in the establishment of the New Deal policy, such as William Leiserson, and some of the prescriptions from before the New Deal were written into the NLRA.  (69)  

The New Deal project emerged from a problem running through the pre-New Deal debates about collective bargaining among its various liberal and social democratic proponents:  how could the voluntary actions of modern industrial groups--viz. workers, unions, managers and corporations--be relied upon to serve democracy?  The short answer for many Progressives was that industry should become a kind of representative democracy with a constitution and civil liberties for all participants.  Leiserson called collective bargaining agreements "nothing less than constitutions for the industries which they cover, constitutions which set up organs of government, define and limit them, provide agencies for making, executing and interpreting laws for the industry, and means for their enforcement." (70)   In that event workers and managers would be able to identify problems at work, formulate proposed solutions, negotiate agreements, and, thereby, contribute to the application of reason to social problems and to the establishment of the rule of law.  State control was not needed; its role was limited to convening unions and employers in each industry into forums for decision-making; voluntarism would be vindicated.  The AFL focused on establishing the autonomy of the union organization and the enforceability of agreements.  Non-labor liberals focused on establishing the status of employees to participate in decision-making at work.  To the liberal Progressives, participants at work would gain practical experience in democratic processes that would help resolve industrial problems and strengthen the broader political process of self-government.  (71)   

In the pre-New Deal decades, these conceptions not only ran up against the reality of managerial hostility to unions and a labor law based on master-servant doctrine, but against challenges to the intellectual coherence of the stipulated progressive development of the rule of law   Liberal progressives agreed with socialists and anarchists that workers and employers had a structured conflict of interests, but rather than overthrow capitalism they argued that reasoned negotiation was both possible and a more fruitful, prudent path.  Yet "progress" in industrial relations depended on workers getting organized in unions and on managers recognizing the legitimacy of collective representation of their employees by those unions. Liberals perceived that it was the workers--especially the unskilled factory workers and those craftsmen whose skills were being undermined by assembly-line techniques--who suffered the most injustice in the industrial order because they were denied the opportunity to develop their human qualities of self-determination in the organization of work and society.  The dilemma for liberal Progressives was how to win employers and employees to their vision of industrial justice and peaceful relations without violating their own principles of voluntarism and social learning.  Managers had to accept pluralism in enterprise; workers had to learn the "right" negotiated solutions to the problems of authoritarian management:  capital and labor should work together and build collective bargaining relationships on their common interests. (72)  

The answer was that composing the "right" relationship should be guided and monitored by "public" representatives.  By "public", the Progressives typically meant not government officials but some other private entity established by collective bargaining among the parties themselves.  The exemplary case was the New York Board of Arbitration of the Clothing Industry set up under the Protocols of Peace championed by Louis Brandeis and chaired by Leiserson.  (73)   Even among Progressives, the substance of labor-management relationships was a matter of dispute.  Some, like John R. Commons and Leiserson, foresaw a restricted scope for union co-determination to matters of wages, work rules, and dispute resolution whereas others, such as Frank Walsh, the chairman of the U.S. Commission on Industrial Relations, and John Dewey, envisioned a more open-ended relationship.   (74)  In any event, the Progressive's ideal was unrealized in the first three decades of the century, which left unresolved the tension between support for pluralistic and voluntaristic industrial relations and the Progressives' substantive conceptions of the public interest in democratic decision-making in industry.

The New Deal cleared the legal and Constitutional ground for a new industrial order based on collective bargaining in which government officials—the newly conceived "public" representatives--would be the managers of industrial relations. The National Labor Relations Act (and the Supreme Court's decision in NLRB v. Jones and Laughlin Steel Corporation [1937]) overthrew common law as well as the emerging contract doctrine of the employment relationship, including the AFL's voluntarist version.  The Act established federal statute law and the administrative authority of the NLRB as the basis on which relationships between unions and employers would be ordered.   Peter Irons quotes New Deal lawyers James Landis and Louis Jaffe:   government action was aimed "to provide for the efficient functioning of the economic processes of the state"; and the precise administrative technique was "to create new centers of social power".  Among these new centers was the domain of industrial relations with a focus on the process of collective bargaining.  (75) 

In the New Deal, collective bargaining was harnessed to macro-political and -economic goals and employer bargaining with organized employees was mandated.  The legislative findings in Section 1 of the NLRA are that the "denial by employers of the right of employees to organize and…of collective bargaining" creates "industrial strife" which has the effect of "obstructing commerce"; and that "inequality of bargaining power" leads to low wages  and low "purchasing power" which  "tends to aggravate recurrent business depressions" and prevents "stabilization" of wages and working conditions "within and between industries".  The Act declared an intention "to eliminate" these problems "by protecting the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection".   (76)   The federal state established pluralism as the rule in the workplace.  The new public ordering authority entailed an effort to induce appropriate behaviors for unions and managers in order to make pluralist democracy work.  Government officials’ efforts were highly contested, especially by employers, but over time a convergence of organizational interests in managing the new industrial relations developed.

As Philip Selznick argues, the New Dealer’s use of the existing language of contract to describe the status of collective bargaining agreements should not blind us to how different such agreements were from commercial contracts and to their different enforceability. (77)  The contract doctrine had its appeal to the AFL if workers could act collectively in the labor market and gain judicial recognition for and enforcement of collective contracts.  In fact, this path had been given a boost by the Railway Labor Act in 1926 and the Norris-LaGuardia Act of 1932.  The latter limited the ability of employers to gain state protection from their employees and helped create a  space for unions' economic competition and collective bargaining.  But the NLRA threw this path into doubt even as it abolished the old common law order.  It placed an affirmative duty on the employer to bargain collectively and to cooperate with employees in industrial government.  The Act specifically protected the right of employees to form unions of their own choosing; banned employer-dominated employee associations for the purposes of the Act; placed limits on employers' tactics to oppose legitimate unions; and required employers to engage in collective bargaining with bona fide employee-controlled unions over wages and the conditions of work.   The contract imagery was "most important" because it carried "healthy political connotations" because it reaffirmed voluntarism in social relations and the autonomy of private groups from the state. (78) It gave the unions a concrete expression of their achievement and a continuing role to perform as contract administrators; it gave employees a demonstration that employers' arbitrary power could be tamed and that they were parties to the effort to establish a new government of industry; and it gave everyone else a sense of comfort that moderation and reason were the way to resolve conflicts. 

A major way in which collective bargaining agreements are unlike contracts, and thus posed problems for officials charged with resolving disputes over them, is that it is a long stretch to assimilate them to voluntary acts.  Social and economic asymmetry among workers and employers blocks this as a realistic model. (79)  Typically in the labor market, workers are not free to refuse to work at all if no agreement can be reached; nor can the union take its members and try to sell their labor power to another employer.  The image of contract of two equal parties voluntarily making an agreement is attractive because it affirms the liberal ideal of self-help, but as a policy approach such abstract even-handedness places employees at a disadvantage in the context of pre-existing property (investor) rights and managerial initiative.  In fact, the federal courts in the 1950’s and 1960’s recognized the limitation of the contract model and affirmed a reality constituted by a more permanent relationship between employees and an employer.  The courts declared that the contract is not the whole relationship:  past relations and practices not in the contract are part of the agreement; even if a contract does not have a no-strike or an arbitration clause, the missing provision was read into the agreement; and even if a contract expires, the relationship continues, including seniority and grievance procedures. (80) These judicial decisions reveal the managing of the positions on the field to sustain the substantive goals of the New Deal project.  The new order of industrial relations cannot be understood from the contractualist framework.  

Policy now recognized plural interests of employees and employers and industrial relations in the workplace was defined as a field of legitimate contestation.  The government's attention was focused on protecting and regulating the political conflicts in this field, viz. protecting the worker's right of association, enforcing the duty to bargain, policing the parameters of allowable self-help, and affirming collectively bargained agreements as the constitutional process for self-government in industry.   

Yet, as Peter Irons suggested when he called the New Deal lawyers’ ideology "inchoate" (81), what kind of relationships would be created remained to be developed.  Selznick cites leading industrial relations professionals to suggest that the relationships among the players could have been toward understanding the collective bargaining agreement as "constitutive" of "a new principle of legitimacy" in a political community at work.  (82) These far-reaching meditations seem improbable from the cramped perspective of collective bargaining in the 1980's when American manufacturers restructured their operations and unionists found that the Supreme Court had placed virtually all of the important questions about investment and work reorganization beyond the scope of bargaining as reserved prerogatives of management.  (83)  But the expansive ideas about collective bargaining cited by Selznick were not isolated in the 1930’s and 1940's.  At every step of the early implementation of the new policy, questions were raised and debates continued about what kind of industrial order was being created.  (84) 

Thus, the NLRB adopted rules of implementation in 1938-39 that influenced the kinds of unions that could be formed, which spurred bitter attacks on the Board--mostly by the AFL--and led President Roosevelt to follow an appointment strategy that shifted the Board's approach in a more voluntaristic direction.  (85)  The Board determined which employees of an employer should be included in the bargaining group.  It also established the majority rule as the principle for determining whether employees should have a union and the one union per workplace rule (with some exceptions).  The effect of these rules was not only to undermine company-dominated unions (prohibited by the Act) and aid the formation of industrial unions rather than craft unions, but to rule-out proportional representation and to limit workers' self-organization.   Even if most workers wanted to join industrial unions and accepted the majority rule, some did not:  what happened to the right of association?   When union members changed their minds about which union should represent them, the Board adopted rules for how to re-open the representation question that barred a switch of bargaining agents under existing contracts and other conditions.  The NLRB also developed rules for the subject matter of bargaining.   In short, although the New Deal Congress established a process and not the specific terms of labor agreements--the NLRA "does not seek to inquire into" the terms of labor agreements, said Senator David Walsh, chairman of the Senate Labor Committee in 1935 (86)—labor-management conflict ran beyond this intention and forcefully raised questions about how the law would establish stable labor-management relations. The Act empowered workers and their unions by aiming to redress the weak bargaining power of individual employees, who could otherwise not engage in freedom of association and, thereby, as the Norris-LaGuardia Act put it, in "actual liberty of contract”.  (87)  Workers and their unions often made wide-ranging claims against managerial authority that the Act did not presume to prejudge as wrong.  (88)  On the contrary, an employer's refusal to bargain was an unfair labor practice, a new wrong that unions could right by going to the Board.  Unionized employees were able to win agreements that curbed the power of managers by instituting seniority-based job security, work rules that regulated the pace and organization of production, and grievance procedures.  The balance of authority became the subject of administrative rulemaking that refined the scope of workers' legitimate interests and constructed the boundaries of New Deal labor-management relations. 

As the NLRB gained the authority to structure industrial relationships, the status of unions was transformed from voluntary association to agent of state policy for worker representation.  The Board became involved in defining the subject matter of bargaining between unions and employers.  In each of these areas, the Board's rulemaking struggled to follow legal standards.  Where the standards were unclear, government officials faced the dilemma of how to ground the political justification for authoritative direction of private voluntary relationships.   Where the standards were clear, the risk was a formalism that ignored actual group activity and relationships and that risked a political backlash and an attack on the Board’s legitimacy. (89) The law encouraged the parties themselves, through their actions in organizing, bargaining, striking, locking-out, and so on, to act on their interests and figure out how to compose their relationships. The Act's authors hoped that unions and managers would do so in ways which would, in the end, allow the work to get done and the public interest be served.  But the early NLRB, later federal judges, and a host of elected leaders reserved the authority to superintend their progress in doing so.

Union-management conflict remained intense because there was no ready accommodation of corporate leaders to unionization of their employees.  But this conflict contained many others within the corporate and union camps.   Among union activists there was a much broader debate about what the labor movement should be about and what kind of relationships to seek with employers, political parties, and the government.   Prominent in the new industrial unions that made up the CIO were leaders and organizers who championed varieties of social democracy, Communism, and Catholic corporatism as well as the traditional voluntarism of the mainstream of the AFL.  Also, as the massive surge of union membership in the 1930's was sustained through the 1940's with federal government assistance,  many union radicals became increasingly concerned about the need to socialize union members who had not been through the democratizing experience of union formation. Walter Reuther, president of the United Auto Workers Union from 1946 to 1970, often said "First we organize them, that's the easy part; then we must unionize them, that's the hard part".  (90)  For Reuther, as for CIO co-founder Sidney Hillman, the struggle for industrial democracy was waged not only organizationally--gaining recognition for their unions in collective bargaining; establishing the union's role on the shop-floor and in corporate councils; becoming major players in national politics--but ideologically:  the unions had to create a social democratic culture to sustain the vision of a fully participatory economy and society.  (91)   Employers bitterly counterattacked the union surge, but there were significant differences among employers about how best to contain labor.  Eventually, after concerted efforts to compose a common agenda within the National Association of Manufacturers, leading employers succeeded in gaining major reforms of the NLRA in the Taft-Hartley Act in 1947 that placed limits on union action and freed employers to actively discourage unionization.  Many employers also launched new "human relations" programs to contest the unions for the team loyalty of employees.  (92)

The Taft-Hartley Act was intended to check the expansion of unionism and it seems to have been successful, although some of its debilitating provisions were more influential in later years than other provisions that were prominent at the time.  Examples of the latter were the ban on union participation in elections, which was quickly challenged by the CIO and overturned in federal court, and the requirement for periodic union shop elections in already unionized workplaces, which the NLRB won Congressional approval to eliminate once the overwhelming rank and file support for their unions was made manifest.  On the other hand, the Taft-Hartley amendments virtually banned industry-wide bargaining; banned closed shops, sympathy strikes and secondary boycotts; narrowed the scope of unionism by removing associational rights from foremen; created a raft of unfair representation wrongs; and enabled states to adopt laws that were more restrictive of unions than the federal law.  (93)  But Taft-Hartley did not overturn New Deal industrial pluralism; it added incompatible principles for administering worker-manager relationships.  The effect of the employer's counterattack was a two-dimensional re-drawing of the boundaries of the common field occupied by management and labor.  First, managers stiffly maintained the ideology of the manager's right to manage in the workplace:  the subject matter of bargaining would be restricted as much as possible and union tactics to expand the scope would be curbed.  Union leaders responded by re-emphasizing workers self-help and contractual protection of union gains in order to prevent their re-subordination.  Second, a boundary was drawn between unionized firms and non-union firms, circa 1947, which had a regional overlay; much of the south and west of the U.S. was off-limits to unions.  

In sum, the liberal Progressive's analogy of the workplace to constitutional democracy was an image that New Deal liberal reformers adopted, but as appealing as this was it perpetuated a confounding of constitutionalism and democracy.  (94)  In a constitutional democracy, all citizens enjoy equal rights to participation in the processes of government, including processes which revise the governing order, but there are limits, too, on what citizens may legitimately want, especially when majority demands violate minority and individual rights, including the rights of property owners.  Analogously, the NLRA established an elective right for individuals to participate through representatives "of their own choosing" in decisions about the "terms and conditions of employment", but owners' and managers' rights of control over the enterprise could not be violated.  Workers had no substantive status in the enterprise that the owners and managers were bound to observe unless they could get organized.  Even then, the law defined permissible collective action and it designated the union organization as the vehicle for representing workers' interests on condition that the union acted responsibly within boundaries developed by the Board and the courts.  

The boundaries of the worker's place emerged as two constructed roles.  First was participant in the labor market, exchanging labor for pay, now re-configured as a collective process of contract-making between a union and employer.  The worker's right was to choose the bargaining representative; the worker's duty was to observe the terms of the contract once  it was approved.  The union was the broker of consent and the administrator of the contract.  The second role was as citizen in the political formation that made the New Deal collective bargaining project possible in the first place.  This of course was not part of the NLRA as such, but a boundary condition of the industrial relations reform project.  Union leaders perceived the direct connection between mobilizing workers-as-unionists to vote for the Democrats who could make appointments to the NLRB and judiciary and control administrative budgets.  (95)   A third role that was imminent in much else that was going on in the 1930's (and even later), but not constructed by the New Deal, was member of the production community.  This was something that was beyond the boundary, which helps us see its contour.  Selznick argues that the Act left the possibility of "membership" open as a path of legal development.  (96)   Strauss claims that work councils were a possibility in the 1930's.  As I noted above, various types of producerism were popular among some Progressives and certain Catholic and social-democratic unionists.  Advocates of pluralist industrial relations attacked such ideas, perceiving them as a threat to union autonomy and/or as threatening comity between workers and managers who would ally against investors.  (97)   

Collective bargaining is part of a vision (or visions) of industrial order that establishes "industrial justice", variously understood. The New Dealers' collective bargaining policy is of a piece with the political formation of the New Deal:  it is one of main ways that unionists are made a part of the governing coalition.  By establishing collective bargaining as the law of the land, the Democratic Congress generalized the rule that workers should actually be able to act in their own self-interest at the bargaining table with corporate employers.  As it happened, after some 30 years, the proponents of collective bargaining were unable to sustain and gain wider acceptance for the commitment to workers’ autonomous association because of a combination of non-trivial changes in the circumstances for which the law was supposed to be the practical technique of problem-solving and of the inability to surmount the dilemma of re-structuring a project of labor relations which had developed a rhetoric of contractualist volutarism in order to meet these new circumstances.  New projects were launched that dislodged collective bargaining from its exalted status in the New Deal regime.

The Progress and Stagnation of the Project 

Managing labor-management relations was central to Democratic governance.  The labor reform project's success depended on the active perception by the Democratic political leaders that the management problem was to maintain workers’ collective agency at the bargaining table.  (98)  Workers' authority in the regime, however, was always conditional on union performance in the process and substance of industrial relations.  Workers had to be organized in order to access the process rights to participate in decision-making at work.  Workers’ unions also had to operate according to the substantive constraints of industrial pluralist doctrine.  However, many people in the Democratic coalition forgot that the individual’s right to bargain required union organization or they never learned the lesson in the first place.  The connection between the worker's place at work and the broader political structure slipped below consciousness for those outside the industrial relations "system" even as the rate of unionization reached what turned out to be its peak in 1954.  In 1970, Derek Bok and John Dunlop worried that Democratic and Republican members of the Congress no longer comprehended the purpose of industrial relations and the relationship of the labor-management field to governance.  (99)  During the reform battles inside the Democratic Party after the defeat of Hubert Humphrey in 1968, top union leaders fumed over the lack of appreciation of labor’s efforts on the party’s behalf expressed by non-labor liberals. (100)  The cognitive disconnection occurred in part because of the internal development of the industrial relations domain.  Once unions and managements accepted the rules of play and settled down to play the game—a process that could be explained either by the stability of background conditions or the logic of repeated games—cooperation served both teams’ interests.  (101)  The boundary between their field and adjacent ones became a horizon that limited the views of the players.  The managers of the domain—preeminently federal judges—encouraged “institutional isomorphism” and stability in labor-management relations.  (102) Another part of the misapprehension of the place of the field in governance was that agents in adjacent fields did not understand the play in industrial relations.  New demands for better performance battered unions (in particular), which they were not well positioned to fulfill.  The culmination of increasingly difficult management of industrial relations was the mobilization of new political forces that foresaw a reconstruction of the field without unions.

In the New Deal regime’s pluralist self-image, group interests were well organized and represented.  The merged national AFL-CIO (1955) helped to create a labor identity that was economistic—viz. focused on agreements about how and how much to distribute income—and patriotically supportive of Cold War liberalism at election time.  (103)  Union leaders believed that the labor movement was progressive because unions were part of the process of industrial and political development of America in ways that enhanced the self-determination of individual workers and their participation in the affluent society.  During the 1950's and 1960's labor-management cooperation became routinized and ritualized. (104)  In the manufacturing heartland, unionized workers' relations to management came to be defined by contracts that detailed job rights by which workers could lay claims to jobs and income.  Conflicts over boundaries were rare; strikes were carefully managed; and deals were re-newed.   Most union officials devoted most of their attention to administering contracts that offered members steady improvements in pay and benefits.  The time-consuming practicalities of contract development and enforcement were the stuff of workers' practical apprehension of the domain of unionized labor-management relations.  Workers who were not unionized--and they were the majority--were beyond the ken.   Regulators and judges administered labor law so as to emphasize stability, forestalling re-politicization of labor-management conflict.  Presidential appointments to the NLRB were calibrated to sustain the status quo between union and management.  (105)  The combination of growing affluence and ideological consensus on anti-Communism and democratic capitalism created the impression that Americans of whatever class had no fundamental disagreements that technical mastery could not surmount.

The boundaries of the worker's role at work and in the broader society were influenced by the institutions to which the labor movement was committed.  The top leaders of the AFL-CIO advocated social-democratic Keynesian management of the corporate capitalist economy.  The labor movement wedded its political hopes to the Democratic Party, but the Party’s capacity for policy-making was limited as long as the it was structured as a loose federation of state parties, its popular base prominently included anti-union, anti-black, anti-Mexican voters in the south and southwest, and the party leaders had competing priorities.  Union leaders planned for electoral realignment, but when realignment occurred, the losers were labor Democrats.  To paraphrase Walter Reuther, the Democrats needed to “democratize” their voter base once the civil rights insurgency forced a realignment of southern politics.  (106)  The way to do that, according to New Deal practice, was to unionize southern workers, but President Johnson and other Democratic leaders were unresponsive.

  At the same time, the Kennedy and Johnson administrations understood that one of their prime tasks was to manage labor-management relations in an on-going conflict among groups whose private goals were presumed to be legitimate.  Challenges to collective bargaining mounted in the 1960’s when government officials began to harbor serious doubts about its value as a tool to deal with the problems of the day.  This was compounded by Democratic officials’ increasing preoccupation with other fields that were jointed with industrial relations, especially international economic policy and civil rights.  New purposes were established in public policy and new problems were created for the relationships between unions and managements.

Industrial hold-ups.  One problem was how to ensure that unions used their bargaining rights in ways that were “responsible” to the public interest in a smoothly functioning economy.  In the 1960’s, there was mounting concern by specialists that in some critical sectors the unions were not acting responsibly when they took advantage of their indispensability.  In transportation (railroads and trucking), critical materials (especially copper mining), newspapers and construction (including national security sites), more direct government involvement in solving labor-management conflicts became common.  Union leaders also were concerned about the limited utility of the collective bargaining process for addressing the societal equities of technological change and uneven regional development. (107)
International Economic Policy.  The focus of American macro-economic policy shifted in the late 1950’s coincident with the convertibility of major European currencies:  imports gained new attention and managing the balance of payments became increasingly problematic after that date.   The Kennedy and Johnson administrations began an incomes' policy, a critical piece of which was stabilization of wage-price relationships.  The Nixon and Carter administrations also became occupied with controlling the domestic price level.  The emerging concern about international balances contrasted sharply with the New Deal policy of shifting domestic income from capital to labor.  

Both Democratic administrations in the 1960’s intervened directly in collective bargaining to influence wage- and price-setting.  (108)  Labor leaders were pinched between their support for the Democratic coalition and administration leaders who wanted the unions to rein wage demands, on the one hand, and union members and activists, on the other, who mounted increasingly effective attacks on what was called, without irony, the politicization of labor-management relations.  Union leaders were toppled, for example, in the IUE and in the Steelworkers Union, partly as a result of rank and file wage militancy, while in the auto industry votes against proposed contract settlements increased through the 1960’s and 1970’s.   Some large unions and employers began to centralize the bargaining process:  the Industrial Union Department of the AFL-CIO began to coordinate multi-union collective bargaining while the precursor of the Business Roundtable was formed to combat large construction industry wage settlements.   

As union leaders became less accommodating to government leaders' demands in the late 1960's and 1970's, the usefulness of collective bargaining to achieve macro-economic stabilization was undermined, which contributed to a perception that unions were holding up the economy and creating inflation. (109)  This judgment, however, crucially depended on perceptions of fixed interests and rigid institutions.   Some top union leaders in the 1970's foresaw the path of development leading to a kind of corporatism capped by national planning, as embodied in the Business-Labor Advisory Council and in the original proposal for the Humphrey-Hawkins Act (1978).  In sharp opposition to this path, but sharing the substantive understanding of organized labor as a cost in a zero-sum capitalist economy undergoing internationalization, were the Reagan forces favoring a union-free environment.  Price stability seemed to require keeping workers from the bargaining table. (110)

Economies of scale and scope.  The causal quality of the structure of New Deal industrial relations also emerged when mass production manufacturing came under sustained challenge in the 1970’s and American industry began to broadly restructure the organization of work.  One of the consequences of the New Deal management of the industrial relations system had been to reinforce the internal boundary between labor and management roles in the workplace.  There was no necessity from industrial structure for this—recall that a path not taken was to create a production community—but it did have consequences.  Workers, unions, and managers arranged their relationships by detailing rules for jobs.  Stable roles were mostly unproblematic as long as occupations and jobs were stable, which they were in the heyday of mass production and mass consumption.   But when firms began to restructure their operations and reconfigure jobs, they were faced with contractual commitments to the status quo.  In principle job redesign was bargainable, but in fact the rules also sustained workers’ equities in pay and job security and they were not easily changed without compensation.  To many employers, work rules were irrational and inefficient.  The urgent need for restructuring often took the form of shifting knowledge-intensive jobs over the boundary into management territory and leaving the less-skilled work to union members and of shifting work from unionized sites to non-union sites.  The effect was to reinforce the union's income distribution role and to reduce the unions’ ability to contribute to industrial modernization.  (111)  

Boundary rigidity also contributed to the public image of unions as uncooperative when the national interest required unity against foreign competition.  When industrial restructuring accelerated in the 1980’s, labor-management relations problems intensified.  Some unions, such as the Auto Workers and Steel Workers, whose leadership had sustained a broad outlook on the economy, undertook new forms of labor-management cooperation to emphasize teamwork and to humanize the workplace.  Union militants were highly critical of participative management, but union members responded positively to proposals to reduce coercive control and to expand self-management.  Countless studies of these cooperative teamwork experiments, however, have almost all agreed that they were limited in scope and were highly susceptible to break down because of the dominant role of managers. (112)  Yet, when unions took cases to federal court that challenged unilateral management decisions to subcontract and close plants, judges employed the doctrine distinguishing mandatory bargaining subjects from the protected realm of management control and they denied union claims.  (113)  The courts had no new policy to interpret; the labor law was unchanged; the dominant political forces did not act to sustain the substance of union participation in the new circumstances.

Civil rights.  One of the consequences of the contractualist approach to labor-management relations—namely workers did not have a statutory right to participate at work absent a collectively bargained contract—was that everything in the relationship between workers and managers had to be written out.  A second-order consequence was that the detailed protections for workers against management authority were also protections for union members against claims for equal treatment by minority employees and non-union workers.  (Some unions established rules precisely for this purpose; most rules, however, were aimed at the labor-management relationship.)  What is most relevant here is that once the civil rights movement made an effective political demand to open-up "good" jobs in unionized industry to black workers (and later to women and Latinos), a major shift in moral perspective ensued that deflated the hopes which non-labor liberals had for organized labor.  A competing discourse discounted the equity claims that unionized workers had successfully established in collective bargaining agreements with employers. (114)  The cooperativeness of  union-management relations now looked collusive against the claims for equal employment opportunity.  

Collectively bargained rules for seniority rights, apprentice program admissions, and job bidding or referrals all worked against the rapid opening of employment opportunities.  Blacks still would be "last hired, first fired", as the expression was.  Democratic leaders and their union allies began many experiments to open-up jobs "voluntarily" (as they also said) through the addition of organized groups of black workers to the collective bargaining process, mostly in the construction industry or in the skilled trades in manufacturing. (115)  In the construction industry in city after city--from Philadelphia to Boston to Milwaukee and beyond--these voluntary efforts failed.   In Boston, for example, an independent black construction trades federation was invited to join bargaining between the AFL building trades and the Associated General Contractors, but the black unionists repeatedly found themselves out-voted 2-1 and they quit in disgust.  In reaction, liberals in Massachusetts developed an alternative to collective bargaining for black workers, namely affirmative action policies that mandated jobs for blacks.  The result was a kind of serial incorporation of groups in the labor market akin to the process that Lowi called interest group liberalism.  (116)  Minority workers and women had to have legal projects crafted for them and their own bureaucracies to police implementation.  The form that solutions to job discrimination often took was to remove the issue from collective bargaining to the judicial arena where lawyers, judges, and other professionals devised plans to reform job structures.  Gross abuses were remedied.  At the same time, the complexity of workplace organization and local histories of race-oriented employment practices did not typically lend themselves to neat solutions to all problems; moreover, the professionals were often strangers to the industrial field and ended up relying on management for information and implementation. (117)  The second shoe dropped for the construction unions in 1977 when they were fighting against large construction users and a rising anti-union contractor's association.  The trades sought Congressional support to revise industrial relations rules against secondary boycotts to make it easier for unions to sustain their bargaining position in the industry, but Democratic majorities turned them down. (118) 

Party factionalism.  The civil rights insurgency split the political alliances in the Democratic Party and reinforced the displacement of collective bargaining in industrial and economic policy.  Unions were often on the front lines with minority workers in the battles for job security and income, but Democratic officials provided tepid support and the unions took the blame.  One of the signal events in this political breakdown was the failure of Walter Reuther and Hubert Humphrey to win the support of the Mississippi Freedom Democrats to the compromise offered by Lyndon Johnson at the 1964 Democratic Party national convention. (119)  Another was the failure of the Johnson administration to help the AFL-CIO organize southern textile firms and to unionize Mexican-American workers in the southwest. (120)  The Democratic coalition also was battered because of the conflicts over the war in Southeast Asia.   Cold War unionists found themselves divided from erstwhile Democratic coalition allies who opposed the war in Vietnam while their industrial opponents’ political allies in the Republican Party and the George Wallace movement sought them out for their support.  Party leaders launched a reform effort to open the Party to the civil rights, anti-war and feminist movements, but this divided the unions in the AFL-CIO. (121)

The new regulation.  Beginning with the civil rights policy, the Congress increasingly turned to direct regulation of employment through legislation and administration.  Examples include the Occupational Safety and Health Act, the WARN Act, ERISA, the Family and Medical Leave Act, and many others.  Unions were strong supporters of these policies, but the effect has been to establish new bureaucratic links to the workplace without enlarging or reinforcing the role of workers as participants.  (122)  

In sum, the progress of New Deal industrial relations depended on the connections between collective bargaining and a set of on-going political and economic conditions, despite the appearance and normal reality of industrial relations autonomy.  The reformers' project contained a dilemma linked to its liberalism:   the new regime did not intend to dictate the terms of labor contracts—private purposes were still private.   But suppose the workers and/or managers make "bad" decisions or the consequences of their agreements are not “good” for society as that is subsequently understood?   This problem became especially problematic for workers rather than managers because class inequality meant that employees always had a need for public authority to make participation in "contracting" real.  It was the workers' position that initially raised substantive issues about what the managers’ industrial authority would be used for. The New Deal reform project was to help workers get to bargaining.  There was a presumption that the government’s administrative task was to balance the interests of the competing groups; the outcomes were not its concern.  But as Democratic leaders became more critical of union performance, the party became less interested in sustaining a political formation in which the principle of workers' self-determination could be more than a zero-sum conflict with employers, non-union workers and the public and, instead, could become part of how to achieve important public purposes of industrial justice under changing conditions.  On the contrary, a powerful anti-union movement came to power in 1980.  The Democrats factionalized in 1980, national voter turnout in the presidential election declined, and Reagan won.  With the exception of 1980, union members were significantly more likely to vote than non-union workers and to vote for Democrats, but there were fewer unionists to mobilize.  (123)

However, the contemporary outcome has not been a triumph of laissez-faire but a displacement of collective bargaining in the employment relations field.  Industrial pluralism persists where unions operate—now  about 9% of private sector workers and 15% of public sector employees—but New Deal industrial relations rules regulate less and less of what occurs on the field.  The most dramatic changes in labor-management relations came about because the post-New Deal liberal managerial regime has different priorities that it has put into effect in domains beyond the reach of workers and their unions.  The new projects delimit the significance of collective bargaining and force workers and unions to adjust.  

Since 1980, macro-economic policies geared to the management of the United States’ global economic position have devastated manufacturing employment and stymied working class income.  Raising interest rates and protecting the value of the dollar are policies that are beyond the domain of industrial relations, but they were nonetheless highly disruptive of union-management relations.  Free trade, liberal immigration policy, cutbacks in income security programs, increasing policing and incarceration and so on all transformed the terrain of working class organization.  In the new order, managerial and investor authority over restructuring is unilateral; wages are set by “market competition”; job security has shrunk to a “core” labor force as “internal” corporate labor markets were “externalized”; and the federal government does not “interfere” with these “market” processes.  Collective rights to bargain and social benefits still gain lip-service, but the would-be orthodoxy claims that employment relations are matters of private choice:  employers simply cannot afford union wages while government can help workers plan for old age security through individual retirement accounts.  There is nothing political about it; it is just the market.  The status quo administration of labor law sustains the effective de-mobilization of workers at work.  (124)  

Yet the new orthodoxy facing competing forms of regulation in the industrial relations field.  Richard Edwards and others have argued that an individual rights industrial relations order has been constructed with the collapse of collective bargaining.  (125)  In some significant degree individual worker rights are at the center of industrial relations management today, but the fact of new employment law that protects individual workers does not require the conclusion that workers enjoy a secure status regardless of a collective bargaining relationship.  Labor relations are regulated as always, but not in ways that sustain workers’ collective authority.  In the last twenty years, state courts and legislatures in over 40 states have expanded job security rights for unorganized individual employees.  In almost every state, the protections do not go very far, but they reflect the durable departure of employment law from its pre-New Deal common law sources.   (126)  Courts in forty-one states have re-interpreted common law employment-at-will doctrine as applying to a narrower set of circumstances:  now virtually any form of a employer promise to employees counts as an enforceable obligation, including employee handbook terms and benefit and salary rewards promised or implied.  (See Table 3.)  Most of the state courts have based their reasoning on the pattern of legislative action to regulate labor-management relations to protect race and gender equal opportunity, the right to join a union, whistle-blowing, performance of public duties like jury duty, etc.  Thirteen states have gone further to establish a general "good faith and fair dealing" doctrine which always requires "good cause" for dismissal.  These employment rights adhere to individual employees and are not very strong, but they do suggest there is a widespread belief that industrial justice requires publicly enforceable rules that curb the arbitrary power of managers and recognize employee status in the enterprise. 

Consider two other heterodox movements.  In the basic steel industry, labor-management relations has moved in a corporatist direction long favored by steel union leaders:  Steel Worker leaders sit on the boards of directors of the major firms.  Although the basic steel industry employs three-fifths fewer workers than 25 years ago and the old wage-productivity bargain has been given up, the union has survived and collective bargaining has led to a greater scope for worker influence on industry directions.  (127) Another instance is the nationwide campaign for “living wage” laws.  Over thirty cities and counties have passed some version of a wage ordinance that requires contractors and/or subsidized private firms to pay wages substantially above the federal minimum wage.  Many of these campaigns have succeeded in states with anti-union right-to-work laws.  (See Table 3.)  

These post-New Deal movements are examples of action in the field beyond the purview of the new regime.  Many industry experts and agents in the field have pointed to additional alternative reforms that would create more flexible workplaces as well as more secure individual work careers in a context of unions and an open global economy.  Often citing lessons from different foreign experiences, these studies highlight the historically specific contexts of industry organization.  (128)  

Regimes, Orders, and Collective Bargaining

The field concept helps to account for the variety of ways by which labor has become governed by drawing our attention to the characteristic forms and practices by which order is established and re-established.  In contrast to path dependency arguments, in which self-reinforcing mechanisms of organizational adaptation to institutional constraints reward efficient adaptation with success, power is exercised through regulation of production—including control of work and legal doctrine—in ways that frame authority relations for everyday routine employment relations.  (129) Generally, a field of relationships is ordered when certain roles are assigned to the agents that define legitimate action in the field.  Fields are relatively autonomous from one another, but each  is characterized by a hierarchy of positions that includes a manager of the field who represents to the agents what is appropriate and each is in some relation of priority with the others.  A regime is known by its priority projects of order.  As long as the distribution of authority on the field is acceptable to the agents, the functioning of the domain is reproduced.  Thus, although a domain is an ordering, it does not end or control dis-order, viz. the everyday interactions of agents.  Order is maintained by two means:  direct management of the relations of the players and indirect structuring of the terms of play.

Stable order can create orthodoxy or hegemony.  The structure is the apparently natural order of things and people.  When what goes unspoken is contested, then there emerges “ideology and counter-ideology” or heterodoxy.  Jean and John Comaroff (130) explain that 

hegemony involves the assertion of control over various modes of symbolic production:  over such things as educational and ritual processes, patterns of socialization, political and legal procedures, canons of style and self-representation, public communication….That control, however…must be sustained over time and in such a way that it becomes, to all intents and purposes, invisible.  For it is only by repetition that signs and practices cease to be perceived or remarked; that they are so habituated, so deeply inscribed in everyday routine, that they may no longer be seen as forms of control—or seen at all.

Thus it is useful to distinguish the ordered part of the field—the domain—from  the parts that resist or escape control. (131) The actual distribution of authority depends on what agents want and do:  although they “normally” abide by the established distribution of authority and benefits that may be obtained on its basis, they may also engage in insurgent action that has the effect of dislodging the hierarchy, re-allocating authority, and redistributing benefits.  We have seen that the New Deal ideology—and later hegemonic discourse—of industrial pluralism drew upon such already existing symbols such as the Constitution when New Dealers likened the labor-management contract to a constitutional order as a technique to exert control over the field.  The New Deal Democratic Party empowered workers according to a specific project of order that directly managed labor-management relations and set up a durable legal structure that assigned rights and obligations to the players on the field.  The power of the Democratic Party and the stability of industry organization sustained the order and, by the 1960’s, industrial pluralism became an orthodoxy.  The order was successful on its own terms; we know it as an orthodoxy because there were obvious limits to the extent of “pluralist” control of the field; the limits are even more obvious today.

Millions of American workers still labor under collectively bargained contracts, but they are a smaller proportion of the workforce than any time since the enactment of the NLRA.  Collective bargaining no longer occupies the important place it did in the industrial order because politics has changed in ways that makes it no longer serve a critical purpose in the current regime.  That is why it is a misleading observation to note that unionism rose and fell with the business cycle before the NLRA and after Reagan.  (132)  The construction of "business cycles", like industrial structure and collective bargaining, is thoroughly political; the issue is how a business cycle becomes an object of contestation.  As I say, politics has changed; it does not mean that most Americans do not still labor for wages under terms set in a labor market context of asymmetric power.  As Karen Orren quipped about the NLRA, the New Dealers abolished feudalism, not capitalism.  If we understand "capitalism" as a historically constructed set of practices, then we can focus on how the construction changes.  

Workers are participants in a democratic society when they work and when they vote.  What matters is the way that participation is organized in the regime.  Eileen McDonagh, building on work by Sidney Milkis about the Progressive Era, draws our attention to the institutional and participative axes of what this paper would call democratic capitalism.  She argues that these axes need not and in fact did not develop synchronously.  (133) In the Progressive Era, she shows that the institutions of the state were developed to enable government officials to intervene in matters of social welfare, but Progressives failed to produce similar developments in participation.  In fact, McDonagh points out, for many Americans civil liberties and civil rights were worsened.  One group that gains little attention from McDonagh is the working class. (This is partly because she wants to link Progressive politics to the politics of the 1960’s, which she characterizes as an awakening of participatory democracy by blacks, immigrants and women.  She scants the New Deal.)  Yet her analysis works well for workers, too, because Progressive Era legislation was aimed at improving working conditions.  As we saw earlier in this paper, however, Progressives could not work out how to empower workers without deploying state power to restrain employers.  One of the distinctive characteristics of the New Deal was to develop state capacity and working class participation simultaneously.  In the 1930's there was a massive upsurge of participation that swept a new political formation into power whose vision of industrial order was based on workers’ participation at work through independent unions that bargained collectively over wages and other conditions of work.  The way that participation was secured depended on an ideological project to reform the structure of order.  

McDonagh observes that the political mobilizations of the 1960’s and 1970’s “successfully enlarged the participation base of the polity” to the groups that had been left out long before.  (134)  There also was a participatory surge in rank and file unionist activism (135), but the way that participation and government capacity were linked is revealing.   McDonagh believes that the participatory surge reveals an inverse relation with state capacities (136), but the state did develop new capacities in this era in the fields of employment rights and workplace environmental quality and safety.  

The relationship is better understood as a surge that dislodges some settled authority and an institutionalization of new authority where the rules of the game or field and its relationship to other fields are critical.   Thus, the insurgencies of the 1960’s attacked institutions because their authority blocked reform.  The leaders of the organizations that were the central agents in the industrial relations field had developed their relationships in ways that did not sustain working class participation.  In part this was the result of establishing industrial relations as a separate administrative domain, albeit a closely guarded pillar of the Democratic coalition well into the 1960’s, but thereby also institutionally limited because of the formalistic style of regulation that curtailed subject matter and channeled workers’ participation through existing organizations.  The professionals who developed the detailed rules and established the social relationships that bound organizations together even as they competed on the field did so in ways that crowded out the “negative capability” of rank and file participation to contribute to innovation.  (137)  Yet, rather than make institutions of popular participation—newly democratic parties and unions—the political core of a new regime, the participatory surge led professionals to create new means for specialized and specialists’ influence on government policy.  (138)  New regulatory agencies were created to administer laws on behalf of minorities and women (and of workers, too, a category that of course overlaps substantially with the others).  Union leaders contributed when they resisted member demands for accountability; few leaders articulated an alternative vision (an insurgent ideology) of workplace restructuring that crossed the boundary of industrial pluralism into the realm of management authority.  In fact, workers’ “actual” associational liberty at work declined dramatically after the 1960’s. 

In the post-New Deal era it is evident that the New Deal institutions by which labor-management relations are governed developed according to their own internal histories and capacities and they do appear out of synch with the new forms of participation.  The popular mobilizations of the 1960’s were part of the “battering” of the old order, the first phase of a two-part sequence of political development. (139) The second phase is accommodation by the regime of heterodox practices.  Thus, more important for the post-pluralist order than the popular insurgencies were a variety of other forces that battered the old order behind an ideology which promoted managerial authority to guide industrial restructuring for market competitiveness.  The process of creating a new order did not require dismantling and disestablishment; collective bargaining could be displaced by removing and substituting new forms of authority.   Paramount was the ascendancy of new political forces in presidential elections, a realignment that enabled mostly Republican leaders to create new centers of power that diminished the scope of authority of New Deal governance in priority fields.  For example, the strong dollar policy in the 1980’s was a significant cause of the intense pressure on American manufacturing industries in international competition, which had the indirect but nonetheless real effect of undermining collective bargaining relationships in those industries.  Monetary policy was not a field in which organized labor was a recognized player, yet policy-making in that field displaced collective bargaining’s authority to determine the distribution of income.  The new regime is a project as was the New Deal:  it effectively supports the property-based authority of managers to make unilateral decisions about the organization of work.  But, like industrial pluralism, it also has boundaries:  the neo-liberal domain does not span the entire field of employment relations.  I gave several examples previously of forms of regulation that compete with liberal managerialism.

The field analysis draws our attention to the gaps between a dominant discourse that orders relations among people in a domain and the uncontrollable appearances of expression of heterodox opinions and claims and alternative experiments that are part of the ways in which people “live order” and contribute to a new synthetic regime.  A domain is not coterminous with the social relationships that the regime seeks to control.   Agents in the field have to perceive there is a conflict and what the conflict is about.  The reception of the federal right to organize unions in the 1930’s drew its power not from the rules, but the other way around:  the rules had meaning because the labor movement was mobilizing and the rules ratified (formally constituted and recognized the legitimacy of) the emerging power relations at work.  The mobilization of forces for transformation of the rules depends on a perceived gap between the positions of the players on the field and what the insurgents’ assert should be the positions:  the combination of the two—position and calling position into question—constitutes an insurgent program (or map of the structured space; an ideology) that is the irreducible basis for change. (140)  The insurgents hope their ideology—the asserted alternative ordering—will activate other agents with an interest in the field of play to join in the reconstruction on the new basis.  Although the National Labor Relations Act was most effective in the industrial northeast and left out large sectors of the economy and society, the omissions did not mean the NLRA was not a major accomplishment of the New Deal project.  Rather, seeing that the newly regulated domain has boundaries and that the field extends beyond it helps us perceive that the power struggle is about the boundaries (and drawing the boundaries) of authority.  The leaders of the CIO in particular pressed Democratic presidents from Roosevelt through Johnson to extend the project to the south. The New Deal was not “about” civil rights, but race relations were a critical boundary condition for the extension of industrial pluralism.  The power struggle and seizure of power, while requisite to establishing a new order, is also motivated and its durability depends on the new dominant groups’ ability to gain compliance over time. The New Dealers needed to teach workers (and managers and others) about the value of industrial pluralism.  A most effective way to teach was by practicing pluralism, doing collective bargaining over and over until it became second nature.  In the accommodation phase, the New Deal managed certain recalcitrant groups to sustain the overall project and the regime’s power. (141)

Similarly, the new would-be dominant ideology of post-pluralist liberal managerialism—namely, the naturalism of international market competition—has been used by political leaders to galvanize a new alignment of political forces—including groups that lived the New Deal regime on the periphery in regions that held out against industrial pluralism—to shift unionized labor-management to a side track.  In its own accommodation phase, the liberal managerial regime follows the pattern of the past, viz. just as the New Dealers accommodated the southern Democracy when it came to labor, so do managerial Republicans accommodate protectionism in the steel and agribusiness industries in order to ensure their power.  The form of labor-management under the NLRA persists, but the content does not.  Today the dominant political forces do not take collective bargaining for granted; they do nothing to nourish belief and practice.  On the contrary, they take it as unspoken that workers will not form unions.  The Democrats’ acquiescence or silence contributes to the hegemony of neo-liberal labor relations:  the naturalness of management domination and of the constraints of international competition.

Conclusion:  Replacing the Theme of Decline With Research on the Construction of Orders

Labor-management relations are a vantage point for the analysis of the New Deal regime because it was a priority for the New Dealers.  The industrial relations field was the critical part of the liberal Democratic governing project for industrial order.  The NLRA established the norm of unionization and collective bargaining as the proper techniques by which employment relations could be placed on a stable and constitutional basis.  Liberal principles were preserved because unions could be the bargaining agents for employees only when the latter chose them in government supervised elections while the content of collective bargaining contracts was a private matter.  Workers’ actual association was the key constituent of the regime.  Over time, the links between industrial relations and the New Deal political formation became attenuated because the management of labor-management relations developed according to an internal logic against a background of political and economic conditions that were fairly stable.  Yet an insight of constructionist theory is that the management of the political order is never over because while the field is structured it is not impervious to the choices that players make on the field or to changes in the boundary conditions that define the domain.   When the political background conditions changed, industrial relations changed.  Industrial relations were dislodged from their privileged position in the hierarchy of fields of governance and that in turn further changed everything that was connected to it. 

The decline of collective bargaining is a part of a process that has reduced the authority of employees to determine the employment relationship because their place was in the New Deal project whose purposes have atrophied.  This paper suggested that rules for governing industry emerge from a political process that is composed of a fairly wide range of activities including those in society and the economy, traditions of action and law that provide rules of action for citizens, and concerted ideological campaigns to challenge specific traditions and to reorder authority for action.   (142)  A regime develops historically and disjointedly, however, rather than in coherent packages or stages.  


Another dimension of contemporary labor relations is that New Deal structures no longer have the influence they once did to shape individual worker's consciousness because unions reach proportionally fewer workers to re-present to them what their identity and interests are.  This disaggregation or disorganization of workers’ roles has negative implications for unions as they are, but also possibilities for unions as they might become.  It is a striking feature of contemporary American politics that the labor movement is at its lowest ebb since the 1920's at the same time that voter participation is at its lowest point since the 1920's.  There is no limit, it seems, to the failure of political imagination about how to reconfigure industrial order.  (143)   The attempt by President Clinton's Commission on Worker-Manager Relations to structure a debate about reforming the NLRA to establish a substantive right to participate in works councils (with or without a union) was revealing of the breadth of forces for the status quo.  But the motive force for industrial justice does not come from the political leadership nor the bureaucracy nor employers, but from those in subordinate positions in the various fields of the new regime who may form alliances.  The new possibilities are reflected in a wider variety of expectations that individuals have about work, society, and the relationship between industry and politics and in new experiments in ordering industry. 

It is notable that in the debate about union decline there is not much attention paid to the fact that unions did not rise in many parts of the U.S.  See Table 3.  The research that might now be undertaken could examine more closely the specific conditions that structure the political status of workers in the United States, which were only sketched in this paper.  Why was there not “industrial pluralism” everywhere?  I am working on a project that seeks answers to that question by investigating the progress of the New Deal project in several regions of the U.S.  (144)  Without presuppositions about necessary forms of industrial order, the research investigates the institutional and imaginative forces that contributed to structuring fields of labor-management relations that are specific to particular regions and sectors before the New Deal and then it examines the reception of the NLRA in these fields.  More detailed research suggests that the components of these sub-national fields do not develop synchronously nor form a closed system, but are established in pieces over time.  The New Deal disassembles parts of the field but barely disturbs other parts.  The patterns of recombination reflect the conditioned capability of groups to establish the kinds of relationship to work and politics they desire.  

Table 1

Union Membership in Twelve Countries

Net Union Density (Percentages)




1970

1975

1980

1985

1989

Austria


54.86

51.04

50.35

48.43

45.52

Canada


29.05

31.81

33.16

32.83

32.70

Denmark

60.16

68.19

76.34

78.50

74.39

Finland  

51.93

65.92

70.35

69.00

71.94

France


21.55

21.61

17.56

15.19

10.15

Germany

32.95

34.61

34.33

32.08

30.77

Italy


33.37

43.57

44.13

36.23

33.53

Japan 


34.49

33.61

30.28

27.79

25.36

Norway


55.56

51.47

55.74

54.10

53.84

Sweden


66.18

72.85

78.01

81.26

82.89

U.K. 


44.65

47.58

48.61

40.47

38.26
U.S.A.


25.85

23.11

20.24

17.22

14.76

Source:  (145)     

Table 2

Union Coverage in Manufacturing and Service Industries in the U.S.A.

Percentage of Employees Covered by a Collective Bargaining Agreement
                                                                      1986


1996

All Workers




19.9


16.2

All Private Sector Workers


15.2


11.0

Manufacturing




25.8


18.3

All Services




18.1


15.7

Transportation



46.7


38.6

Communications


43.9


25.8

Utilities



37.8


33.9

Wholesale Trade


 8.2


 6.7

Retail Trade



 7.8


 6.2

Finance, Insurance, Real Estate
 4.2


 4.0

Private Households


 0.5


 1.2

Business and Repair


 6.7


 3.8

Personal Services


10.0


 8.7

Entertainment and Recreation

13.9


10.3

Hospitals



18.5


16.2

Medical except Hospitals

9.5


 8.7

Education



41.0


40.8

Social Services


13.1


 9.2

Other Professional


 4.3


 2.9


Public Administration


36.2


37.2

Sources:  (146)  

Table 3

Labor Status in the United States

State
              Unionization Rate 1997       Right to Work      Employment Security          Living



Private

Public
         Yes
No
    1
2
3             Wage

Michigan
18.1

58.1


X
    Y
Y
NC
  Y


Hawaii

17.9

57.7


X
    Y
Y
NC
  N

New York
16.0

69.9


X
    Y
N
N
  Y

Nevada
    
15.5

41.2

X

    NC      Y
Y
  N

New Jersey
14.9

62.1


X
    Y
Y
N
  Y

Illinois

14.6

42.9


X
    Y
Y
N
  Y

Washington
14.5

49.8


X
    Y
Y
N
  N

Ohio

14.4

47.4


X
    Y
Y
NC
  Y

Minnesota
13.5

56.8


X
    Y
Y
N 
  Y

Missouri
 13.1

22.8


X
    N
Y
NC
  Y

Indiana

12.8

27.6


X
    N
Y
N
  Y

Wisconsin
12.4

56.6


X
    Y
Y
N
  Y

W. Virginia
12.4

28.5


X
    Y
Y
NC
  N

Pennsylvania
11.8

51.4


X
    NR
Y
N
  Y

Oregon

11.2

54.7


X
    Y
Y
NC
  Y

Connecticut
11.0

61.6


X
    Y
Y
Y
  Y

Rhode Island
10.7

69.0


X
    NC
NC
NC
  N

Kentucky
10.1

23.3


X
    NC
Y
NC
  N

California
10.0

48.8


X
    Y
Y
Y
  Y

Alaska

 9.6

41.8


X
    Y
Y
Y
  N

Iowa

 9.6

34.1

X

    NR
Y
Y
  Y

Massachusetts
 9.2

55.2


X
    Y
Y
Y
  Y

Maryland 
 8.7

35.4


X
    Y
Y
N
  Y

D.C.

 8.4

24.0


X
    Y
Y 
NC
  N

Maine

 8.3

44.5


X
    Y
NC
N
  N

Alabama 
 7.3

25.5

X

    Y
Y
N
  N

Montana 
 7.2

33.9


X
    Y
Y
Y
  Y

Colorado 
 6.7

27.1


X
    Y
Y
Y
  Y

Wyoming 
 6.5

17.2


X
    Y
Y
Y
  N

Tennessee
 6.3

20.8


X
    N
Y
NC
  N

N. Dakota
 6.3

18.5

X

    NC
Y
N
  N

Oklahoma
 6.3

17.3

X

    Y
Y
N
  N

Kansas

 6.3

14.3

X

    Y
Y
N
  N

Idaho

 6.0

18.9

X

    Y
Y
Y
  N

Nebraska 
 5.9

25.3

X

    NC
Y
NC
  N

New Mexico
 5.7

16.0


X
    Y
Y 
NC
  N

Louisiana 
 5.6

13.9

X

    NC
N
NC
  Y

Georgia
 
 5.2

16.6

X

    Y
N
N
  N

Virginia 
 5.0

13.0

X

    NR
Y
NR
  Y

N.H.

 4.9

43.1


X
    Y
Y
Y
  N

Arizona
 
 4.9

18.6

X

    Y
Y
Y
  Y

Mississippi
 4.9

 7.2

X

    NC 
Y
NC
  N

Utah

 4.7

23.2

X

    Y
Y 
NC
  N

Arkansas 
 4.5

12.8

X

    Y
Y
N
  N

Texas 

 4.2

18.2

X

    Y
Y
NC 
  Y

S. Dakota
 3.9

19.9

X

    Y
Y
N
  N

Vermont 
 3.8

38.5


X
    Y
Y
NC 
  N

Florida

 3.2

28.2

X

    N
N 
NC 
  Y

S. Carolina
 3.0

 6.9

X

    Y
Y
NC
  N

N. Carolina
 2.8

 9.4

X

    N
Y
NC
  Y

Key:  Union members as a percent of eligible workers.  Employment Security.  1 = implied contracts; 2 = public policy rules; 3 = good faith covenant.  NC:  case law unclear.  NR:  no definitive ruling.   Yes or No:  has a living wage ordinance passed in a city or county in the state by January 2002?  (147)  
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